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4 MEETING —DETERMINED TO BE A MEETING
< ATTENDANCE BY A QUORUM AT ANOTHER ENTITY S MEETING,
WHEN MEMBERS DISCUSSED PUBLIC BUSINESS

4 PuBLIC BODY —GENERALLY
< ENTITIES CREATED BY MEMORANDUM OF UNDERSTANDING
ADOPTED BY PUBLIC BODY

4 MINUTES OF OPEN SESSION—SUMMARY OFCLOSEDSESSION IN
MINUTES OFOPEN SESSION- GENERALLY
< LEVEL OF DETAIL REQUIRED

*Topic headings correspond to those in the Opinionsidex (2010 edition) at
http://www.oag.state.md.us/opengov/openmeetings/appdf

February 27, 2014

Re: Chestertown Town Council
Craig O’Donnell, Kent County News, Complainant

Complainant Craig O’Donnell alleges that the To@wouncil of the
Town of Chestertown violated the Open Meetings ftbe “Act”) on
March 22, 2013 during a meeting of the Chestertdaterfront Task
Force, a committee that was jointly appointed &y Town and Washington
College and formally created by a resolution of Tff@vn Council. We
have already resolved Complainant's separate compthat the Task
Force itself violated the Act by meeting withouvi % public notice.See9
OMCB Opinion92 (2014). Complainant alleges here that a quartithe
Council attended the Task Force’s March 22 meedimd) conducted Town
business without first providing public notice ofreeeting of the Council.
The Town has now made available the Task Forcelaated minutes of
the meeting. Complainant also alleges that thectemes violate the Act.

As we will explain below, we find that the Town @Gwil violated

the notice provisions of the Act. The redactioostite minutes are not
violations.
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Background

The Town Attorney provided us with the Council’snotes of its
March 18, 2013 meeting and the Task Force’s redaotsmutes of the
March 22 meeting. Near the end of the Council’'srélal8 meeting,
various Council members announced upcoming evemds naeetings of
other entities. ' A Council member announced that Task Force would
meet on the 2% at Washington College and that the Council wageéudvto
attend. The Task Force’s chair, who had been apgbiby Washington
College, had already extended that invitation ktete In that letter, the
Chair invited three of the four Council membersctomme to the March 22
meeting to provide their thoughts on the group’soess as well as any
ideas or suggestions you have to guide us in ouk.ivdHe also identified
the Mayor and the fourth Council member as membetke Task Force.
Neither the letter nor the announcement at the €ibsimmeeting invited
the public to attend the Task Force meeting. Atttme, (as we recounted
in our earlier opinion), the members of the TaskcEohad not been
aPpnsed of its status as a public body. The Cibaint not publish notice
of the meeting as a meeting of the Council itself.

The Task Force’s redacted minutes of the Marcim22ting are so
detailed as to appear to be a transcript of theingee They show that the
meeting was convened by the chair. He stateddbheaj the Task Force to
discuss the future use of the waterfront and askatlthe discussions be
kept confidential because the group would be dsogsprivate properties.
The Mayor and the Council member appointed to TForce attended;
so did the three other Council members. AlthoughNayor left midway
through the meeting, all four Council members atéehthroughout. A
guo_rum of the Town Council members was thus pres@ntvarious times

uring the meeting, all four spoke about the neddse Town and possible
uses of property on the waterfront. The minutegehaeen redacted in a
few places, apparently to block references to thesible acquisition of real
property and to particular individuals’ or entitiese of their properties.

The existence of the Task Force was no secrefannary 2013, the
Town Council discussed the formation of the comemitin its public
meeting, and the Chestertown Spy reported on a ¢loumember’'s
insistence that all Council members be permittedttend its meetings. In
June, the Kent County News, a complainant herarteg on the extensive
work done by the Task Force, referred to the Tamicd”s expectation to
hold more meetings, and stated that the Task Foackbeen “meeting
behind closed doors since March 22.” Nonethelasspne complained
then, and the Task Force, apparently unawaretthas subject to the Act,
continued meeting and working toward producingnalfreport. The chair
has resigned, and it is unclear whether the granlipegists. The Town
now has a new mayor; the Council has two new mesnber
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Discussion
A. Whether the Council met on March 22 without giviagce

Under the Act, a public bodg that wishes to meetsimgive
reasonable advance notice to the public of the, dae, and place of the
session. State Government Article (“SG”) § 10-506eet,” as defined in
the Act, means “to convene a quorum of a publicylfod the consideration
or transaction of public business.” SG § 10-502(g)he Act does not
apply to a “chance encounter, social gatheringgtioer occasion that is not
intended to circumvent” the Act. SG % 10-503(a)(Axcordingly, when a
guorum of the members of a public body is presenarether entig/’s
event, we look to whether the members were simpbeoving the conduct
of that entity’s business, or, instead, took theas@n to interact on the
public body’s business.See, e.g 3 OMCB Opinions310 (2003). As
explained there:

[T]he key point will often be the actions of thebtiac body
members when an item related to public businessesomp
for discussion. On the one hand, if the publicyobowembers
do not themselves participate in a give-and-talseudision
about a matter related to public business, thefimmeeting”
of the public body will have occurred. On the othand, if
the members do participate actively, then they \iive
“convened” a meeting subject to the Act at thahpoi

3 OMCB Opinionsat 312.

Here, the minutes of the March 22 meeting showeagarticipation
by a quorum of the Council members in a discussibout the uses that
might be made of waterfront property in the Towhhis discussion was
Town business, and we therefore find that the Cibunet” at the Task
Force meeting. As the Council did so without ggg/irmotice of a Council
meeting, we conclude that the Council violatedrib&ce provisions of the
Act. The announcement at the March 18 Council mgethat Council
members were invited to attend did not serve ageab the public that
others could attend.

B. Whether the redactions in the Task Force minutelsia the Act

Complainant alleges that the redaction of the mamwiolates the
Act. Under the Act, the public is entitled to inspeminutes of open
meetings, but not the minutes of closed sessioBeeSG 8§ 10-509(d),
(c)(3). The Act authorizes public bodies to classession to “consider the
acquisition of real property for a public purpose anatters directly related
thereto,” SG 8 10-508(a)(3), if the public bodysHast voted, in open
session, to meet behind closed doors, on the bagstsat exception. See
SG § 10-508(d). After the meeting, the public boayst disclose, in the

1 Available at http://www.0ag.state.md.us/Opinions/Open2003/omP.3-1
pdf.
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minutes of its next open meeting, certain itemsnébrmation about the
closed session—the time, place, and purpose oféssion, the persons
present, the topics discussed and actions takemetiorded vote to meet in
that closed session, the statutory authority fosiolg it, and recorded votes
taken during the closed session. SG g 10-509(Ehe difficulty with
apBIymg those_prl_ncgales here is that the wholeeting was closed—the
public was not invited to attend and was thus ¢ffety excluded—and so
the Task Force did not invoke SG 8§ 10-508(a)(33, wot conduct the
public vote required by SG § 10-508(d), and didkestp a separate, sealed,
set of minutes for the parts of the discussion tektwithin the exception.
As we explained last month in our opinion about Tresk Force, all of
those violations flowed from the Task Force’s nksta belief that it was
not subject to the Act.

The Town has, however, taken recent steps to Ithekpost-meeting
disclosures that the Act reguired of the Task Fordere, the very detailed
Task Force minutes provide most of the informatibat the Task Force
would have been required to disclose about a plpprsed meeting; they
include the time, place, and purpose of the sestienpersons present, and
the topics discussed, and the actions, if any,ntakbe minutes omit only
the events that did not happen—a recorded votdose con the basis of
specified statutory exceptions to the ActSeeSG 8§ 10-509(c). As in 8
OMCB Opinions63, 69 (2012), another matter in which a committee
mistakenly proceeded as though it was not a plioidy and redacted from
its minutes discussions that would have fallen withn exception, the
public body’s noncompliance with the Act, thoughrdig ideal, does not
givelcdomplainant a right to information to whicketAct would not have
entitled him.

We are not suggesting generally that public bodies illegally
meet secretly, produce minutes a year later whguested to do so, and
retroactively assert a section of the Act as stayuauthority for redacting
them. Had this meeting been only a meeting of @wancil, which
unguestionably is a public body, and had the vacy 6f the meetings been
kept secret, our conclusion on this issue mighthaeen different. This
Task Force, however, was a joint endeavor with i@apr entity that
apparently had no expectation that the meetingsidvbg subject to the
Act, and its chair made no secret that it was mgeti Under these
grcumstances, we find that the redactions in tiveutes do not violate the

ct.

2 In 2007, we found that a committee that the Towd Formed under a
memorandum of understanding (“MOU”) with a consénraassociation was not
a public body. 3OMCB Opinionsl84 (2007). That opinion does not suggest that
the Council had created the committee by resolutioa fact that made this Task
Force a public bodySee9 OMCB Opinion92. In hindsight, we believe that the
Act should not be interpreted to allow a parentligutody to sidestep the Act by
creating committees through MOUSs with private éegit
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Conclusion

Whatever the setting, Council members who findribelves in the
presence of a quorum should recall the fundameuiady of the State that
“citizens be allowed to observe: (i) the ﬁerformam public officials and
(i) the deliberations and decisions that the m%k'mf public policY
involves.” SG § 10-501. The fulfillment of thably hinges on the public
body’s provision of proper notice of its meetingklere, we find that the
Council violated the Act when a quorum of its mensbéiscussed public
business without giving the notice required by ee. We also find that,
under the circumstances, the minutes of the meat@gdequate.

Open Meetings Compliance Board

Elizabeth L. Nilson, Esquire
Courtney J. McKeldin



